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YES. You DO Need to Know About SCRA 
(Servicemembers’ Civil Relief Act)

servicemember’s request or court’s own motion, 
including child custody and divorce cases. 

Although these are the most frequently trig-
gered provisions, many practitioners might be 
surprised to learn that SCRA affects almost every 
area of law, including:

● Adoption;

● Criminal law probation violations involv-
ing restitution and fi nes;

● Landlord/tenant actions;

● Life, health, and professional liability in-
surance;

● Property issues, including personal and 
business property matters;

● Public lands rights;

● Small claims actions;

● Vehicle purchase contracts; and

● Will contests. 

Federal Preemption

In several state SCRA cases, judges decided 
the case based on Oregon law while either over-
looking or trying to explain away the preemptive 
nature of SCRA. Both of these rationales, how-
ever, are erroneous. SCRA, on its face, preempts 
state law. If a direct confl ict exists between 
SCRA and state law or another federal statute, 
SCRA protections control.

SCRA protections occur most frequently 
in child custody cases. More than one Oregon 
judge has decided that “the best interests of the 
child” override SCRA protections. However, the 
Act applies to all state and federal judicial and 

Before you skip this article under the impres-
sion that you don’t need to know anything about 
the Servicemembers’ Civil Relief Act (SCRA) 
(the Act) because you don’t practice “military 
law,” STOP. Regardless of what area of law 
your practice involves, SCRA could affect you. 
SCRA does not regulate one substantive area or 
particular set of circumstances. The Act focuses 
on the person – the servicemember – and con-
veys a wide bundle of rights. As a result, the 
Act’s reach extends to almost every legal situa-
tion the servicemember may encounter in his or 
her life during deployment. 

In early 2009, 3,500 servicemembers of the 
Oregon National Guard’s 41st Brigade Combat 
Team will be activated. This will be the largest 
deployment of military personnel from Oregon 
since World War II. What does that mean for 
you? It means that in every case you take, you 
must consider the implications of SCRA. Any 
case involving a servicemember on deployment 
status may be stayed until the servicemember 
returns to Oregon. 

Why? SCRA, previously known as the Sol-
diers’ and Sailors’ Civil Relief Act (SSCRA), 
contains numerous protections for service-
members in civil actions and limited criminal 
actions. Found at 50 U.S.C. Appendix Sec-
tions 501 to 596, the most frequently triggered 
provisions of the Act are: 

●  Interest rate reduction on debt upon acti-
vation;

●  In general, legal proceedings stayed on ser-
vicemember’s request or court’s own motion; and 

●  In particular, family law matters stayed on 
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administrative proceedings. Presumptively, probation viola-
tions in criminal law are also covered. Noteworthy is that 
Congress amended the Act in 2008 and specifi cally identifi ed 
child custody proceedings as subject to SCRA protections. 
Similarly, dissolution proceedings are governed by the Act. 

Requirement to Notify the Court

The requirement to notify the court of the military status 
of a party is on the moving party in the case. However, the 
court should ask, in every case, whether a servicemember is 
involved. If the answer is “I don’t know,” the case should 
be continued until that information can be provided. This 
notice requirement also applies to pending cases that were 
fi led before the servicemember was activated. Although the 
moving party has ultimate responsibility to inform the court 
of the military status of the parties, any attorney representing 
a servicemember should notify the court at the earliest pos-
sible opportunity. 

Proceeding with the case when an active-duty service-
member is involved will, at the least, result in any judgment 
being voidable. At most, it may result in a civil or criminal 
action permitted by SCRA. It may also result in a disciplin-
ary action against the attorney and/or the judge who failed 
to comply with the Act. Attorneys can use the following 
Web site to determine the military status of any party to a
legal proceeding: www.dmdc.osd.mil/scra/owa/home. 

(See “Determining a Party’s Military Status,” In Brief, 
August 2007, p. 3.)

Appointment of Attorneys

If a party appears to be in active military service and has 
not yet made an appearance, SCRA requires the court to ap-
point an attorney to represent the party before it can enter a 
judgment for the plaintiff. A court must also appoint an attor-
ney to represent an active-duty servicemember if it denies the 
servicemember’s stay request beyond the initial mandatory 
90 days. SCRA, however, does not address where or how a 
court will locate an attorney to appoint or how the attorney 
will be paid; SCRA also does not allow the court to appoint 
an attorney if the servicemember objects.

While the Military Assistance Panel (MAP) of the Oregon 
State Bar is established to assist servicemembers in legal
matters, it will get involved only at the servicemember’s 
request. As many know, MAP is comprised of more than 
150 attorneys located throughout the state who have volun-
teered their time and services at either low cost or no cost 
to assist servicemembers and their dependents with legal 
matters that arise during or around deployment. If MAP 
receives a request to fi ll a court appointment, it will at-
tempt to contact the servicemember involved to determine 

whether he or she wishes to be represented in the pending 
matter. MAP may be contacted through Kay Pulju, Direc-
tor of Communications and Public Services, at the Oregon 
State Bar, at 503-620-0222, ext. 402.

Proposed Legislation 

The Military Assistance Panel is proposing two pieces of 
legislation to the Oregon Legislature for the 2009 session. 
The fi rst proposal adds teeth to SCRA under Oregon law by 
putting damage provisions and attorney fees in place when an 
attorney has to fi le suit to reverse violations of SCRA. The 
second proposal creates tax credits for attorneys who repre-
sent servicemembers pro bono utilizing MAP guidelines. 

SCRA CLE

On March 6, 2009, the Military Assistance Panel, the 
Professional Liability Fund, and the Oregon State Bar are co-
sponsoring a half-day CLE to provide in-depth information 
about SCRA. This CLE will be held just before the activation 
of the 41st Brigade to educate all members of the Oregon le-
gal community about how SCRA provisions are likely to af-
fect their law practices. In addition to an overview of the Act, 
the CLE will explain the implications of SCRA for practi-
tioners of family law, employment law (Uniformed Services 
Employment and Reemployment Rights Act or USERRA), 
consumer law, commercial law, property law, tax law, and 
administrative law, as well as general civil litigation. See the 
box below for information on how to register.

V. H. ROGERS

Thanks to Captain Bryan J. Libel and Michael B. Mendelson 
for their assistance with this article.

Free CLE on SCRA 

On March 6, 2009, the OSB Military Assistance 
Panel (MAP), the Professional Liability Fund, and 
the Oregon State Bar will present “The One For 
All: What Every Practitioner Must Know About the 
Servicemembers’ Civil Relief Act” at the Oregon 
State Bar Center in Tigard. This free half-day CLE 
will provide an overview of SCRA, a panel of 
practitioners will discuss how the rules apply to 
various areas of the law, and a panel of judges will 
provide tips on how to avoid pitfalls. To download a 
registration form, go  to www.osbplf.org and click 
on Upcoming Seminars under Loss Prevention. 
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Is It Time to Go Paper-Less?
Motivated by environmental concerns, improvements in 

technology, and the ever-increasing cost of storage, many 
law fi rms are exploring the option of going paper-less. 
Implementing a program to scan and digitally store client 
fi les can be daunting. Investing in appropriate hardware and 
software is just the beginning. The process itself requires 
organization, protocols, and commitment to training. Once 
a program is in place, you may fi nd that you or your staff 
are devoting more time than expected to the conversion. So 
is it worth it to go digital?  Consider the following:

● How much do you spend each year on storage and 
maintenance of your paper fi ling system? Include the cost 
of folders, binders, paper, labels, notebook dividers, related 
offi ce supplies, photocopies, fi ling cabinets, desk storage, 
shelving, boxes, annual storage fees, on-demand delivery and 
retrieval fees, and destruction fees.

● How much non-billable time is consumed by main-
taining or overseeing off-site storage? Include time spent pre-
paring fi les for storage, delivering fi les to storage, retrieving 
fi les from storage, reviewing fi les prior to destruction, con-
tacting clients, and updating your fi le inventory.  

● Are you frequently on the hunt for misplaced fi les or 
papers? A lawyer who spends 15 minutes a day looking for 
documents that are not properly fi led will lose $12,300.75 
in billable time by year-end. (“Unearthing Your Hidden File 
Management Costs,” by David Bilinsky and Laura Calloway, 
Law Practice Magazine, American Bar Association, March 
2007. The cost calculation is based on average workdays, bill-
able hours, and rates.  See Oregon State Bar 2007 Economic 
Survey, www.osbar.org/_docs/resources/07EconSurvey.

pdf.)

● How much offi ce space do you devote to your paper 
fi ling system that could be used for other purposes? In some 
fi rms, the estimate is as high as 150 linear feet per lawyer, 
if closets, workrooms, conference rooms, lawyer offi ces, and 
secretarial space are included. If you have never sent closed 
fi les off-site, as much as 30% to 40% of your available space 
may be devoted to storing paper records. For smaller offi ces 
in urban areas of Oregon, as much as $150 to $300 of your 
monthly rent payment may be attributed to keeping paper. 
(The Lawyer’s Guide to Records Management and Retention, 
by George C. Cunningham and John C. Montan a, American 
Bar Association, 2006.)  

Converting to a digital fi ling system can help you recoup 
these costs and recapture your billable time. Beyond the im-
mediate savings to your pocketbook, going paper-less has 
other benefi ts:

● Records are maintained on-site, accessible to ev-
eryone.

● The entire fi le is in one place.

● Client requests can be met almost instantaneous-
ly. Clients will no longer have to wait until the fi le is 
retrieved from storage.

● Internal requests can be met quickly. You will no 
longer have to wait to retrieve a fi le to rule out a confl ict of 
interest.

● You will be better prepared for electronic fi ling (e-
fi ling) as it expands to state court, administrative agencies, 
and other venues. If you are a federal practitioner, you are 
already well-schooled in the tips and traps of e-fi ling. If 
you are not an experienced e-fi ler, you may be in for a 
bumpy ride. In August 2008, the Oregon Supreme Court 
began accepting voluntary e-fi ling of all documents.  The 
goal is to expand e-fi ling throughout all Oregon courts 
over a fi ve-year period, provided funding is obtained.  
(“Oregon eCourt Implementation,” In Brief, Issue 105, 
August 2008.)

● The paper won’t disappear. If you want a hard copy 
of any document, just hit “print.”

So what are the drawbacks? Starting from scratch, hard-
ware, software, and technology support (including training) 
can easily run $2,000 to $5,000 for a small offi ce. Expect 
complete implementation of a full-scale paper-less system 
to take several years, not months. For those brave enough to 
take the plunge, read about one fi rm’s journey in Our Paper-
less World, available on the PLF Web site. (See Additional 
Resources on page 5.)  Here are some practical tips:

Staff 

Involve staff throughout the process: selecting technol-
ogy, establishing policies and protocols, and implement-
ing security measures. As the end users, staff can offer 
valuable insight into the fl ow of information and paper 
within the fi rm. Staff will also be more accepting of the 
transition to digital fi les if their concerns and input are 
considered along the way.

Implementation will not succeed unless you invest in 
training for everyone. This means a commitment up-front 
and on an ongoing basis as you experience turnover. Be 
prepared to meet this need internally, or fi nd a qualifi ed 
technology consultant who can help.

Continued on page 4
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Technology

Buy the best scanner you can afford. Fujitsu (www.fu-

jitsu.com), Visioneer (www.visioneer.com), and Xerox 
(www.xeroxscanners.com) are all good sources for scan-
ners. Purchase separate fl atbed and sheet-fed scanners, or 
buy a scanner with both features. A sheet-fed scanner will 
help you scan large quantities of standard-sized documents 
quickly. A fl atbed scanner allows you to place and scan small 
or delicate items that should not be run through an automatic 
document feeder.  

Instead of printing to paper, “print” to Portable Docu-
ment Format (PDF). PDF captures documents as they appear 
on-screen with fonts and formatting intact. Although there 
are other PDF writers, Adobe Acrobat is the gold standard.  
Saving digital fi le content using Adobe’s archival standard 
(PDF/A) ensures that fi les created in earlier versions of Acro-
bat are guaranteed to be readable in future versions of PDF.  
This is not a given if you attempt to keep fi les in their native 
application (e.g., Microsoft Word® and WordPerfect®). In 
addition, PDF fi les are accessible to anyone who downloads 
the free Adobe Reader software. Firms using Acrobat 9 Pro 
or Pro Extended can take advantage of the many tools spe-
cifi c to the legal profession. (See “Technology Tips – Using 
Acrobat 9 in the Law Offi ce,” Beverly Michaelis, In Brief, 
Issue 105, August 2008.)

Purchase practice or document management software 
to facilitate organization of data and capture of digital fi le 
material (scanned documents as well as e-mail, Web pages, 
graphics, video fi les, audio fi les, photos, word processing 
documents, and spreadsheets). Options for practice man-
agement software include Amicus (www.amicusattorney.

com), Practice Master (www.tabs3.com), ProLaw (www.

prolaw.com), and Time Matters (www.timematters.com).  
Some of the more popular document management programs 
are Worldox (www.worldox.com), Interwoven Worksite 

(formerly iManage) (www.interwoven.com), Open Text 
eDocs (formerly Hummingbird) (www.opentext.com), and 
NetDocuments from LexisNexis® (http://law.lexisnexis.

com/net-documents). If you are unsure how to proceed, 
hire a computer consultant to assist in the selection, installa-
tion, and customization of both hardware and software.

Learn and use desktop search engines built into your 
computer’s operating system to fi nd documents (Windows 
Desktop Search or Mac’s Searchlight).  

Policies and Protocols

Develop fi le naming and organizing protocols. Using a 
standardized fi ling system for paper allows us to fi nd what 
we want when we need it. The same applies to your digital 
fi ling cabinet.

Scan all incoming documents to PDF. Set your scanner’s 
resolution to 150 – 300 dots per inch (dpi), suffi cient to pro-
duce good, clean copies of your original. (Although lower 
resolutions produce smaller PDF fi les, the trade-off may not 
be worth it. When in doubt, try a test scan before saving a 
document permanently to your system.)

Print all outgoing work product to PDF, including e-mails.  

Segregate PDFs from native application fi les. Create two 
folders for each client matter: one to contain all the PDFs and 
one to contain native application fi les (word processing doc-
uments, spreadsheets, presentations, jpegs, html fi les, etc.).  
The PDF folder becomes the client’s offi cial digital fi le. The 
native application folder contains working documents that 
you can continue to use and manipulate.   

Use case or document management software as an inter-
face to help you organize, access, sort, and view your PDF 
fi les.  

ABA Techshow 2009

On April 2 – 4, 2009, the ABA 
will sponsor its annual legal 
technology conference and 
expo. The ABA Techshow includes 
over 50 educational and training 
sessions in 16 diff erent tracks and a 2-day expo of 
more than 100 technology companies. For more 
information, go to www.abanet.org/techshow. 

Register using the PLF’s program promoter code 
EP914 and receive a $100 discount.

CLE for Solos and Small Firms

This spring, the PLF, the OSB Sole and Small Firm 
Practitioners Section, and the OSB Law Practice 
Management Section will offer a free daylong CLE that 
will provide practice solutions for sole practitioners 
and lawyers in small firms. The CLE will be held May 8 
or May 9 in Portland. Topics will include technology, 
how to transition to a paper-less office, e-filing, and 
more. The CLE will also offer a vendor fair.  Watch your 
inbox for broadcast e-mails with more information 
about this CLE.
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Establish a retention policy for your digital fi les. Re-
gardless of how fi les are kept, the PLF recommends that 
all client fi les be kept for a minimum of 10 years. (See the 
PLF practice aid, File Retention and Destruction, available 
at www.osbplf.org. Click on Practice Aids and Forms and 
follow the link to File Management.)

Review the PLF practice aid, Checklist for Imaging Cli-
ent Files and Disposing of Original Documents, for addi-
tional steps, including what to do with your paper once it has 
been scanned.  (See Additional Resources below.)

Clients

Inform clients of your digital storage practices. Consider 
providing clients with the original paper fi le after it has been 
scanned. This will save destruction fees and give existing cli-
ents a complete copy of their fi le to date. Explain how you 
will provide documents to clients in the future, both in the 
regular course of business and in the event the client requests 
his or her fi le. Update your fee agreement or engagement let-
ters to refl ect these policies and procedures.

When clients leave your fi rm, be prepared to provide them 
with a complete copy of their digital fi le in a format they 
can access. This may mean printing the fi le. With few excep-
tions, the client is entitled to the entire fi le. (See Client Files 
Revisited, available at www.osbplf.org. Click on Practice 
Aids and Forms and follow the link to File Management.  
See also, “You Have to Share – The format of documents 
doesn’t change a lawyer’s duty to release them to a client,” 
by Kathryn A. Thompson, ABA Journal, September 2008. 
www.abajournal.com/magazine/you_have_to_share/.)

Security

Use commonly recommended security measures such as 
routers, fi rewalls, anti-virus software, password-protected 
access, and the like. If you are not well-versed in security 
issues, take advantage of the ABA’s free Legal Technology 
Resource Center, open to members and nonmembers: www.

abanet.org/tech/ltrc. Useful articles and books can also be 
found through the Law Practice Management Section: www.

abanet.org/lpm/home.shtml. If you are still uncertain 
how to proceed, hire an expert.

Take steps to ensure that documents stored electronically 
cannot be inadvertently modifi ed or destroyed. This can be 
done through fi le property settings in Adobe Acrobat or at the 
network level by controlling access to folders.  

Once your system is up and running, consider enabling 
remote access for lawyers – and possibly clients to their own 
fi les.

Back up, back up, back up!

Beyond Client Files

Once a successful system is in place for client fi les, con-
sider converting administrative and accounting records to 
paper-less record-keeping (such as scanning bank deposits 
rather than copying them and e-mailing billing statements to 
clients with e-mail accounts). 

Is It Paperless or Paper-Less?

Going digital does not mean that all paper will go away.  
Many practitioners will still prefer to hold paper in their 
hands, especially in the drafting or review stage. Many 
clients lack digital access and will continue to need paper 
copies. A national survey conducted in 2008 found that 33% 
of U.S. heads of household had never used a computer to 
create a document, 18% of households are without Internet 
access, and 20% of all heads of household have never sent 
an e-mail. (Survey:  One-Fifth of Americans Have Never 
Used E-Mail, by Steven Musil.  [CNETnews.com, May 18, 
2008.] http://news.cnet.com/8301-10784_3-9946706-7.

html?tag=mncol.)

BEVERLY MICHAELIS

 PLF PRACTICE MANAGEMENT ADVISOR

Additional Resources

The following are available on the PLF Web site, 
www.osbplf.org, as a resource to those who are 
ready to go paper-less:

Practice Aids 

● Checklist for Imaging Client Files and Disposing 
of Original Documents (Technology)

● Digital Signatures (Technology)

● Mail Handling – Paperless Filing System (Mail 
Handling)

● Our Paperless World (Technology)

● Retention of Electronic Records (Technology)

In Brief Articles 

● Document Destruction – June 2005

● Four Simple Ways to Save Client E-Mail – 
November 2006

● How to Back Up Your Computer (and Application 
Service Providers) – February 2006

● Resources for Backing Up Your Computer – 
February 2006

● Technology Tips: Using Acrobat 9 in the Law 
Offi  ce  – August 2008
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Qualifi ed Domestic 
Relations Orders: 
Issues to Consider  

Division of retirement benefi ts in domestic relations cas-
es is handled either through the inclusion of technical text in 
the dissolution or separation judgment itself, or more often 
through entry of a supplemental judgment, commonly called 
a qualifi ed domestic relations order (QDRO).

Types of Plans Divisible by QDROs

The types of retirement plans that are typically divisible 
by a QDRO are called “tax-qualifed” plans. These plans meet 
specifi c Internal Revenue Code requirements for favorable 
tax treatment. Examples include 401(k) plans, profi t-sharing 
plans, and most traditional pension plans, including govern-
ment plans and church plans.

Most non-qualifi ed retirement plans are not divisible by 
a QDRO. Typically, these non-divisible plans are “deferred 
compensation” plans, “executive” plans, or “supplemental” 
plans. Be especially careful when encountering a plan with 
those or similar terms in its title. 

Although this article will use the term QDRO for conve-
nience, and QDRO is the correct term for the instrument that 
divides a tax-qualifi ed retirement plan, instruments that di-
vide federal retirement benefi ts are “court orders acceptable 
for processing” (COAP), and instruments that divide military 
benefi ts are “qualifying court orders.”

Problems Resulting from Delay

Problems can arise from procrastination or failure to un-
derstand the nature of benefi ts and how benefi ts are divided. 
Practitioners often delay in undertaking discovery of the 
parties’ retirement benefi ts, in learning the nature of the re-
tirement benefi ts, and in dividing the benefi ts either through 
the dissolution judgment or through a QDRO. Division of 
benefi ts should be done simultaneously with or as soon as 
possible after the entry of the judgment of dissolution of mar-
riage. The more time that passes before the QDRO is entered, 
the more things can go wrong. Some things that go wrong 
cannot be fi xed.

●  The plan participant might remarry, and his or her new 
spouse may acquire rights in the plan that cannot be divested 
by subsequent entry of a stipulated judgment. 

●  The plan participant might die. Sometimes, it is pos-
sible to complete the division of retirement benefi ts or to se-
cure a survivor benefi t following the participant’s death, but 
not always.

● The plan participant might commence pension ben-
efi ts, with resulting loss of the opportunity to provide a 
survivor benefi t to the former spouse. The participant might 
commence benefi ts earlier than expected due to disability 
or early retirement. Although the pension plan participant’s 
benefi ts still can be divided, the spouse’s benefi t payments 
will cease when the participant dies, and no further payments 
will be made by the plan to the former spouse.

● The plan participant might cash out benefi ts in a de-
fi ned contribution plan, leaving no benefi ts to transfer to a 
former spouse.

● The parties might move. It may not be possible to lo-
cate a party when it comes time to enter a QDRO to divide 
the plan benefi ts. The court may lose personal jurisdiction 
over a party if enough time elapses, requiring the dissolution 
judgment to be forwarded to a new jurisdiction where (hope-
fully) the court will register the judgment for enforcement 
and enter a QDRO to implement the division of retirement 
benefi ts.

●  Defi ned contribution plans change their record keep-
ers and purge old data from time to time. Passage of time can 
make it impossible to divide benefi ts in a defi ned contribu-
tion plan by reference to an account balance as of a prior 
date. 

● The former spouse might lose a claim for survivor 
benefi ts. The survivor benefi t in a military pension must be 
secured within one year after the dissolution of marriage. If 
a Federal Employee Retirement System (FERS) or Civil Ser-
vice Retirement System (CSRS) member is receiving retire-
ment benefi ts as of the date of dissolution, the dissolution 
judgment must state that the former spouse will receive the 
survivor annuity.

Free Family Law CLE

On May 1, 2009, the Professional Liability Fund 
will offer a free half-day CLE, “Malpractice Traps 
in Domestic Relations Cases.” The seminar will be
held from 8:00 a.m. to noon at the Oregon 
Convention Center in Portland. 3.75 MCLE 
general credits are pending. Registration flyers 
and broadcast e-mails will be sent to lawyers 
in Washington, Multnomah, and Clackamas 
counties. If you are outside this tri-county area 
and would like a flyer, e-mail DeAnna Shields
at deannas@osbplf.org or call 1-800-452-1639, 
ext. 440. The CLE will also be replayed throughout 
the state.  
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Preliminary Research – 

What to Look For

Obtain a copy of the plan documents. Obtain the name, 
address, and phone number of the plan administrator. Find 
out whether the plan administrator has a form of QDRO that 
the plan desires to be used. If you decide to use the plan’s 
form of QDRO, be sure you understand its operation.

Determine whether the plan can establish a separate ben-
efi t for the alternate payee (typically the former spouse but in 
some cases a child) independent of the benefi ts retained by 
the participant.  

●  Most qualifi ed defi ned contribution plans will estab-
lish a separate account within the plan for the benefi t of the 
alternate payee. Under most, but not all, defi ned contribution 
plans, an alternate payee may elect to receive a distribution 
of his or her account soon after the QDRO is approved by 
the plan.

●  Before the participant retires, most qualifi ed defi ned 
benefi t plans will provide a separate interest for the alter-
nate payee (i.e., benefi ts payable over the alternate payee’s 
lifetime at a time and in a manner of the alternate payee’s 
choosing). After the participant retires, nearly all qualifi ed 
defi ned benefi t plans require that the alternate payee’s ben-
efi ts be paid as a shared interest (i.e., benefi ts payable over 
the participant’s lifetime, requiring the protection of a post-
retirement survivor annuity, if still available).

●  Some pensions, including military and federal (FERS 
or CSRS), do not permit the creation of a separate interest for 
the alternate payee. The alternate payee’s benefi t payments 
will not commence until the participant’s benefi ts commence.

Benefi t Considerations

Make sure you know the payout or benefi t options avail-
able under the plan. The QDRO cannot provide the alternate 
payee with any type of benefi t or option not otherwise pro-
vided by the plan.  

●  If the plan provides for survivor benefi ts only to a 
spouse or former spouse, then a QDRO cannot provide a sur-
vivor benefi t to a child.  

●  A QDRO cannot provide for a joint and survivor op-
tion with the alternate payee as primary recipient and the new 
spouse as a survivor benefi ciary.

●  In a defi ned benefi t plan with an early retirement sub-
sidy, the QDRO cannot require the plan to pay a portion of 
the subsidy to the alternate payee before the plan participant 
starts receiving benefi ts. (If a plan encourages early retire-
ment by only partially reducing benefi t payments, the “sub-

sidy” is the difference between the partially reduced payment 
and a fully reduced payment.)

●  The early commencement of benefi ts from a defi ned 
benefi t plan to an alternate payee will result in a decrease in 
monthly benefi t payments to the alternate payee.

Under most, but not all, defi ned benefi t plans, an alternate 
payee may start receiving benefi ts any time the participant 
attains (or would have attained) the “earliest retirement age.”  
“Earliest retirement age” means the earlier of:

(1) the date on which the participant is entitled to a
 distribution under the plan; or 

(2) the later of:

 (a)  the date the participant attains age 50; or

 (b)  the earliest date on which the participant could
  begin receiving benefi ts under the plan if the
  participant separated from service.

Survivor benefi ts are essential to protect the interest of 
an alternate payee when dividing most defi ned benefi t plans.  
The alternate payee usually should be named as the survivor 
benefi ciary for purposes of any pre-retirement death benefi ts, 
at least to the extent of the former spouse’s interest in the 
participant’s retirement benefi t.

Conclusion

The most important thing is to resolve the terms of the 
retirement benefi t division at the time you resolve the other 
issues in the case. If you try the case and do not adjudicate 
the terms of the division, you may fi nd yourself back in court.  
Make sure the terms of the retirement benefi t division are 
spelled out in the dissolution judgment or the marital settle-
ment agreement. Be sure that survivor benefi ts are addressed 
as necessary. The QDRO is the technical instrument that 
effects the division of benefi ts, but the terms of the mari-
tal settlement agreement or the dissolution judgment govern 
the preparation of the QDRO, and it pays to be precise. If 
you decide to consult an attorney with expertise in preparing 
QDROs, engage the attorney early in the case so that you will 
have the full benefi t of the attorney’s counsel.

DANIEL M. RICKS

KENNEDY WATTS ARELLANO & RICKS

Thanks to Ann Mercer for her assistance with this article.
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Due Diligence in Selecting a 
1031 Qualifi ed Intermediary  
The recent failures of two high-profi le companies that 

acted as “qualifi ed intermediaries” for like-kind exchanges 
under Internal Revenue Code (Code) Section 1031 should 
serve as a reminder to taxpayers, tax advisors, and attorneys 
of the importance of performing due diligence when select-
ing a qualifi ed intermediary to facilitate the exchange.

Recent Qualifi ed Intermediary Failures

LandAmerica 1031 Exchange Services Company, Inc. 
(LAE) fi led bankruptcy on November 26, 2008. Summit 
Accommodators, Inc. (Summit), which operated under the 
name “Summit 1031 Exchange,” fi led for bankruptcy on 
December 19, 2008. The exchange funds of customers of  
both companies are now frozen, and claims must be fi led 
with the bankruptcy court. The Oregon Division of Finance 
and Corporate Securities has also begun an investigation 
into Summit’s activities.

Impact of Exchange Funds 

Frozen in Bankruptcy

With their exchange proceeds frozen, taxpayers us-
ing LAE or Summit as their qualifi ed intermediary for a 
Code Section 1031 exchange may be unable to complete their 
exchanges within the required 180-day exchange period. If 
so, the result is simple: a taxable transaction occurred when 
the relinquished property was sold. Consequently, taxpayers 
who are unable to complete their exchanges will end up with 
a tax liability due to the failed exchange. Worse yet, the tax 
liability will arise in the tax year in which the relinquished 
property was sold, but customers may have no money to pay 
the tax since their exchange proceeds will likely be tied up or 
lost in the bankruptcy proceedings.  

If taxpayers are unable to recover their exchange pro-
ceeds in full, they may be able to claim a loss deduction for 
the unrecovered amount. Any loss deduction will not help 
the current tax sting, however, as it would likely be available 
only after the bankruptcy proceedings are fi nal – a later tax 
year than the year of the taxable sale. In addition, the loss 
may be of a different character from the gain (i.e., ordinary 
loss versus capital gain).  

Additionally, taxpayers who recently completed a Code 
Section 1031 exchange using LAE or Summit as their 
qualifi ed intermediary may also be in for a rude surprise. 
Bankruptcy trustees have the power to commence “prefer-
ence” actions against such taxpayers to void transactions 
and recover funds paid to creditors within 90 days prior 

to the bankruptcy fi ling. Consequently, LAE and Summit 
customers who completed an exchange within 90 days of 
the dates these companies fi led bankruptcy may potentially 
be required to pay over the amount of their exchange pro-
ceeds to the bankruptcy trustee! Many taxpayers in such a 
situation would not have liquid funds available to pay the 
bankruptcy trustee.

No Help from the IRS Yet

LAE and Summit are only two of many qualifi ed inter-
mediaries to fail recently. In September 2008, The Bureau 
of National Affairs, Inc. reported that the IRS is working on 
guidance to address the failures of qualifi ed intermediaries. 
IRS senior counsel, Stephen Toomey, stated in a speech that 
the IRS is considering allowing taxpayers to complete open 
exchanges using substitute qualifi ed intermediaries as well 
as providing relief for taxpayers who lose their exchange 
funds. To date, however, the IRS has yet to issue guidance 
on these matters.  Accordingly, LAE and Summit customers 
may be out of luck.

Due Diligence in Selecting 

a Qualifi ed Intermediary

The failures of LAE and Summit are a reminder of the 
importance of conducting due diligence when selecting a 
qualifi ed intermediary. Taxpayers should review several 
qualifi ed intermediaries, and tax advisors should thoroughly 
research companies before proceeding with an exchange.  

Most taxpayers would be reluctant to allow an investment 
advisor to manage their retirement funds without a thorough 
due diligence review of the advisor and his or her investment 
company. The same logic should apply when taxpayers park 
their exchange proceeds with a qualifi ed intermediary and 
ask the qualifi ed intermediary to facilitate a very complex 
transaction.

Generally, when performing due diligence, taxpayers 
should ask the qualifi ed intermediary and obtain satisfactory 
answers to at least the following questions:

● What is your fi nancial condition?

● Are you affi liated with a bank, title insurance compa-
ny, or other business? If so, are the exchange proceeds main-
tained in accounts separate and apart from other accounts of 
the affi liate or affi liates? How many persons have access to 
the exchange funds, and how many signatures are required to 
access such funds? What is the fi nancial condition of the af-
fi liate or affi liates? Is a guarantee by the affi liate or affi liates 
available?
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● What is the annual volume of exchanges you handle 
in dollar terms?

● Do you maintain a fi delity bond? If so, how much and 
with which insurance company? Does the bond cover theft, 
embezzlement, or misappropriations?  Is the bond coverage 
“per occurrence” or merely “in the aggregate”? Does the 
bond cover only the qualifi ed intermediary, or are the cover-
age limits shared with affi liates?

● Do you perform background checks on your employ-
ees? Do you maintain employee theft insurance? If so, how 
much and with which insurance company? Does the insur-
ance cover only the qualifi ed intermediary, or is the coverage 
shared with affi liates?

● Do you maintain errors and omissions insurance? If 
so, how much and with which insurance company? Does 
the insurance cover only the qualifi ed intermediary, or is the 
coverage shared with affi liates?

● What is the expertise of your staff? Are they attor-
neys, accountants, certifi ed exchange specialists, etc.? Do 
you have continuing staff training programs?

● How long have you been in this line of business?

● Has a qualifi ed tax practitioner thoroughly reviewed 
your exchange documents?  If so, who?

● Are you annually audited by an independent auditor?  
If so, who?

Additionally, the LAE and Summit bankruptcies high-
light the importance of separate accounts and the liquidity 
of the exchange funds held by the qualifi ed intermediary. 
Taxpayers should inquire as to the manner in which the 
qualifi ed intermediary will hold the exchange funds and the 
nature of the investments into which the qualifi ed interme-
diary will invest the funds. Taxpayers should require the 
qualifi ed intermediary to, at minimum, segregate and hold 
exchange funds in an account separate from the qualifi ed in-
termediary’s general account, and to deposit their exchange 
funds only in FDIC-insured accounts at banks that have 
been preapproved by the taxpayer.

LARRY J. BRANT

STEVEN D. NOFZIGER

GARVEY SCHUBERT BARER, PC

A more detailed version of this article appears in additional 
publications, including Accountant magazine, published by 
The Oregon Society of Certifi ed Public Accountants, and the 
Oregon State Bar Taxation Section Newsletter.

For another article on 1031 like-kind exchanges, see “Tax-
Deferred Exchanges,” by Stanley M. Samuels and Randall 
B. Bateman, of Bateman Seidel Miner Blomgren Chellis & 
Gram, P.C., In Brief, Issue 98, June 2006, pp.4-6.

Is Your PC’s Performance 
Lagging? 

Over time, computers can become sluggish due to unnec-
essary applications as well as fragmented fi les. Take time to 
clean up your computer periodically to improve its speed and 
effi ciency by following these steps:

●  Uninstall any applications you no longer use. Don’t 
just delete the icon – it’s only a shortcut.  Use the uninstall 
feature that came with the software, or go to the Control 
Panel in Windows and choose Add or Remove Programs. 
Once the program list is populated, select the unnecessary 
program and click Remove. For help with this step, try the 
PCDecrapifi er:  www.pcdecrapifi er.com. This program is 
free for personal use.  

●  Delete any downloaded or temporary fi les you don’t 
need. These may reside in C:\Temp or C:\Windows\Temp, or 
C:\Documents and Settings\(your user name]\Local Settings\
Temp. Be careful NOT to delete any downloaded programs 
you still use. These can be found at C:\Windows\Downloaded 
Installations or C:\Windows\Downloaded Program Files. If 
you aren’t sure whether a fi le should be deleted, leave it. Your 
computer will still benefi t from the other steps described in 
this article.

●  Run Disk Clean-up and Disk Defragmenter from your 
built-in System Tools. (In Windows XP, click on Start, All 
Programs>Accessories>System Tools.) If you want a more 
aggressive clean-up tool, consider the freeware application 
Ccleaner available at www.ccleaner.com.

BEVERLY MICHAELIS

PLF PRACTICE MANAGEMENT ADVISOR

Free Employment Law CLE

On May 1, 2009,  the Professional Liability Fund will 
offer a free half-day CLE,  “Employment Practices 
for Lawyers.”  The seminar will be held from
1:30 to 4:45 p.m. at the Oregon Convention 
Center. 3.0 MCLE general credits are pending. 
Registration flyers and broadcast e-mails 
will be sent to lawyers in Washington, 
Multnomah, and Clackamas counties. If 
you are outside this tri-county area and 
would like a flyer, e-mail DeAnna Shields at 
deannas@osbplf.org or call 1-800-452-1639,
ext. 440. The CLE will also be replayed throughout 
the state. 



February 2009 www.osbplf.org – Page 10

Cases of Note
Cases of Note

Noneconomic Damages: In Mays v. Vejo (December 10, 2008), the Oregon Court of Appeals held that the jury’s 
nominal award of $1.00 in noneconomic damages was “no damages at all” and therefore invalid. Because the jury had 
awarded economic damages, it was then required to award some noneconomic damages. The appeals court ruled that the 
trial court erred as a matter of law in accepting the jury’s verdict and should have sent the jury back to deliberate with 
a clarifying instruction that an award of $1.00 did not comply with UCJI 70.04.(www.publications.ojd.state.or.us/

A135680.htm.) 

Offers of Judgment/Requirement to File with the Court: In Wilmoth v. Ann Sacks Tile and Stone, Inc. (December 
3, 2008), the Oregon Court of Appeals held that ORCP 9 requires all offers of judgment under ORCP 54 E to be fi led 
with the court within a reasonable time after service on the plaintiff – even if the offer is not accepted. An unfi led offer 
of judgment does not cut off any entitlement to attorney fees and costs. Practitioners should note that the state rule dif-
fers from FRCP 68, which does not require fi ling of offers of judgment with the court. In fact, Local Rule 68.1 actually 
prohibits such fi ling in federal district court in Oregon. (www.publications.ojd.state.or.us/A127861.htm.)

Attorney Fees/Offers of Judgment: In Powers v. Quigley (December 11, 2008), the Oregon Supreme Court held that 
an offer of judgment does not limit a plaintiff’s right to attorney fees under ORS 20.080(1). Because ORCP 54 E applies 
to all civil proceedings, and ORS 20.080(1) applies only to tort claims for $5,500 or less, the latter is more specifi c and 
therefore an exception to the more general rule. (www.publications.ojd.state.or.us/S054925.htm.) 

Minority Tolling/UIM Policies: In Wright v. State Farm Mut. Auto. Ins. Co. (October 29, 2008), the Oregon Court of 
Appeals held that the minority tolling provision in ORS 12.160 did not extend the two-year limitation period in plain-
tiff’s underinsured motorist (UIM) policy, as specifi ed in ORS 742.504(12)(a). The court acknowledged the “temporal 
disconnect” between the time in which a minor can commence a personal injury action and the time in which he or she 
must act to pursue UIM benefi ts. However, the court concluded that statutory language mandated this result. (www.

publications.ojd.state.or.us/A132898.htm.) 

Landlord-Tenant/Statute of Limitations: In Waldner v. Stephens (December 31, 2008), the Oregon Supreme Court 
held that the one-year limitation period in the Oregon Residential Landlord Tenant Act (ORLTA) does not apply to 
common law negligence claims, even if the complaint alleges breach of duties addressed by the rental agreement or the 
ORLTA. ORS 12.125 applies only to claims that are “directly authorized” by the ORLTA. (www.publications.ojd.

state.or.us/S055351.htm.)

Tax Court Filing Fee: In Garrison v. Department of Revenue (December 31, 2008), the Oregon Supreme Court held 
that Tax Court Rules 1B and 1E require that the fi ling fee be paid at the time the complaint is fi led. (www.publications.

ojd.state.or.us/S055852.htm.)

Suffi ciency of Service: In Travelers Cas. and Sur. Co. v. Brenneke (January 9, 2009), the Ninth Circuit Court of Appeals 
held that service is suffi cient if, in a good faith effort to comply with the requirements of FRCP 4(e)(2), the summons and 
complaint are placed “within the defendant’s immediate proximity” and if further compliance with the rule is prevented 
only by defendant’s “knowing and intentional actions to evade service.” The court also found that, under Oregon courts’ 
liberal interpretation of service rules, plaintiff effected service under ORCP 7 D(1), thereby satisfying FRCP 4(e)(1). 
(www.ca9.uscourts.gov/datastore/opinions/2009/01/08/0636077.pdf.)

Federal Tort Claims Act (FTCA)/Statute of Limitations: In Marley v. United States (December 8, 2008), the Ninth 
Circuit Court of Appeals held that the six-month statute of limitations of the FTCA found in 28 U.S.C. 2401(b) is juris-
dictional and absolute. Consequently, the doctrines of equitable estoppel and equitable tolling do not apply to extend the 
limitations period. The court explicitly overruled its contrary holding in Alvarez-Machain v. United States, 107 F.3d 696 
(9th Cir. 1996). (www.ca9.uscourts.gov/datastore/opinions/2008/12/08/0636003.pdf.) 

Shareholder Litigation/No Private Right of Action: In the derivative action of In re Digimarc Corp. (December 11, 
2008), the Ninth Circuit Court of Appeals held that there is no private right of action – either explicit or implicit – under 
section 304 of the Sarbanes-Oxley Act (15 U.S.C. 7243), which provides for the forfeiture of certain bonuses and profi ts 
when corporate offi cers fail to comply with securities law reporting requirements. The Ninth Circuit is the fi rst circuit to 
address this question of fi rst impression. (www.ca9.uscourts.gov/datastore/opinions/2008/12/11/0635838.pdf.)
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,
Tips, Traps, and Resources

Confl icts of Interest: When an individual or entity (Pro-
spective Client) consults with you about possibly forming a 
client-lawyer relationship, you MUST enter the individual 
and/or entity’s name into your confl ict of interest system, 
even if you decline to represent the person or entity. You and 
your fi rm are then prohibited, under certain circumstances, 
from representing any other person or entity (Desired Cli-
ent) with materially adverse interests to the Prospective Cli-
ent you declined (PCYD).  These circumstances are: (1) if 
the representation is the same or a substantially related mat-
ter and (2) if the information divulged by PCYD could be 
signifi cantly harmful to PCYD in the proposed representa-
tion of Desired Client.  The exceptions to this rule are: (1) if 
both Declined Client and PCYD give written informed con-
sent, or (2) if you are screened from participation in the mat-
ter and PCYD is promptly notifi ed in writing. To avoid this 
embarrassing and often costly mistake, be certain to check 
your confl ict system before consultation with a Prospective 
Client. (See ORPC 1.18 on Duties to Prospective Client.)

IOLTA Accounts 100% Insured: ORPC 1.15-2(h)(2) re-
quires lawyers to place client funds in a federally insured 
account. On November 21, 2008, the FDIC expanded the 
Temporary Liquidity Guarantee Program (TLGP) to in-
clude Interest on Lawyer Trust Accounts (IOLTA) ac-
counts. As a result, an individual client’s funds deposited 
in an IOLTA account are fully insured regardless of the 
amount through December 31, 2009. Note: Separate or 
pooled interest-bearing accounts established for the ben-
efi t of clients who can earn net interest remain subject to 
FDIC insurance limits.  Therefore, if you are holding more 
than the insured limit for any one client in such an account, 
you may need to allocate funds among multiple institu-
tions and remind clients of the aggregate federal insurance 
limits to ensure that each client’s funds are fully protected.  
See “Trust Accounts and the FDIC,” by Sylvia Stevens, 
Oregon State Bar Bulletin, October 2008. www.osbar.

org/publications/bulletin/08oct/barcounsel.html. 

The FDIC ruling can be found at www.fdic.gov/news/

board/08BODtlgp.pdf.

Tort Claims Against Tribal Lands: Personal injury law-
yers may know that their clients must give a tribal business 
a tort claim notice, but lawyers may not know that tribal tort 

claim rules can be more complicated, are strictly construed, 
are not widely available, and may allow only half the time for 
a tort claim notice compared with public entities in Oregon. 
Look for an article in a future In Brief.

Clackamas County Recorder’s Offi ce/New Hours: In Oc-
tober 2008, most Clackamas county offi ces changed to a four-
day workweek, including the county recorder’s offi ce, which 
closed on Fridays. In response to criticism, the recorder’s of-
fi ce reinstated a fi ve-day workweek with new hours. Effective 
January 9, 2009, the new offi ce hours are:  8 a.m. to 5 p.m. 
on Monday; 7 a.m. to 5 p.m. on Tuesday through Thursday; 
and 10 a.m. to 3 p.m. on Friday. However, the offi ce will 
stop recording documents at 2:00 p.m. on Friday. Clackamas 
County Circuit Court remains on a fi ve-day workweek; the 
courthouse is open Monday through Friday 8 a.m. to 5 p.m.

Tips for Saving Paper: (1) When printing an e-mail, edit the 
message to delete portions of the e-mail you don’t need to 
print (e.g., confi dentiality disclaimers, old threads that aren’t 
relevant), or select what you want to print and print only that 
portion of the e-mail. (2) If you want to print only part of a 
Web page, right-click within the frame and choose print from 
the shortcut menu. You can also highlight an area you want to 
print, right-click on the selection, and then choose print from 
the shortcut menu.

Mentoring Programs: You don’t have to do it alone. The 
OSB Lawyer to Lawyer Program connects lawyers work-
ing in unfamiliar practice areas with Resource Lawyers will-
ing to offer informal advice over the phone. The OSB Take 
Me to Lunch Panel is an expanded version of the Lawyer to 
Lawyer Program. Resource Lawyers commit to spending one 
to two hours advising less experienced lawyers in exchange 
for lunch. Visit www.osbar.org or call 503-431-6408 for 
more information. Oregon New Lawyers Division sponsors 
a mentor program that pairs lawyers in practice three years or 
less with more experienced lawyers in their local communi-
ties. Matches are made once a year in January. Visit www.

osbar.org/onld or call 503-431-6426 for more information. 
The Multnomah Bar Association Young Lawyers Section 
also sponsors a six-month mentor program for new lawyers. 
Visit www.mbabar.org/yls.htm or call 503-222-3275 for 
more information. 

Thanks to Joel DeVore, Luvaas Cobb; Mary Ellen Page Farr; Mark J. Holady; Sylvia Stevens, OSB General Counsel; Helen Hierschbiel, 
OSB Deputy General Counsel; and Dee Crocker, Beverly Michaelis, and Sheila Blackford, PLF Practice Management Advisors, for their 
assistance with these tips.
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The PLF offers numerous resources to help you in your 
practice. Visit the PLF Web site (www.osbplf.org) or call 
503-639-6911 or 1-800-452-1639.

Workshops and Seminars: The PLF sponsors CLE semi-
nars that help lawyers practice more effectively. All PLF 
loss prevention programs are audiotaped and/or videotaped. 
These recordings are available to lawyers and law-related 
groups for free. 

Audio and Video Lending Library: The PLF has recorded 
CLE programs on numerous topics, including general mal-
practice avoidance and malpractice traps found in specifi c 
substantive areas of the law. 

Handbooks: Each of the following PLF handbooks are 
available for free to any lawyer on request: A Guide to Set-
ting Up and Running Your Law Offi ce; Setting Up and Using 
Your Lawyer Trust Account; Protecting Your Clients’ Inter-
ests in the Event of Your Death or Disability; and the Oregon 
Statutory Time Limitations Handbook.

Practice Aids: The PLF currently has approximately 270 
practice aids in various practice areas, as well as in technol-
ogy, offi ce systems, and practice management.

Practice Management Advisor Program: The PLF’s three 
practice management advisors, Dee Crocker, Beverly Mi-
chaelis, and Sheila Blackford, visit law offi ces around the 
state to help improve offi ce procedures and also provide free 
law offi ce systems CLE seminars around the state.


